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Abstract

Following Palestine’s acceptance as a “non-member observer State” to the United
Nations in November 2012, Israel announced the construction of new settlements in the
Occupied Palestinian Territories. The construction of Israeli settlements in the occupied
territories is considered to be one of the main obstacles for peace negotiations between
Israel and Palestine. The Israeli-Palestinian conflict as a whole and the questions on the
legality of Israeli settlements in the West Bank in particular involve historical, religious
and political positions of the conflicting parties that seem barely reconcilable. Faced with
these complex and conflicting views, this article argues that the international law could
serve as an ‘objective framework’ to clarify some of the disputed issues.

Keywords: The Israeli Settlements, The Separation Wall, The Palestinian Territories,
International Legitimacy, International Court of Justice.
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http://ar.wikipedia.org/wiki/%D9%82%D8%B7%D8%A7%D8%B9_%D8%BA%D8%B2%D8%A9
http://ar.wikipedia.org/wiki/%D9%82%D8%B7%D8%A7%D8%B9_%D8%BA%D8%B2%D8%A9
http://ar.wikipedia.org/wiki/%D8%A7%D9%84%D8%B6%D9%81%D8%A9_%D8%A7%D9%84%D8%BA%D8%B1%D8%A8%D9%8A%D8%A9
http://ar.wikipedia.org/wiki/%D8%A7%D9%84%D8%B6%D9%81%D8%A9_%D8%A7%D9%84%D8%BA%D8%B1%D8%A8%D9%8A%D8%A9
http://ar.wikipedia.org/wiki/%D8%A7%D9%84%D8%AC%D9%88%D9%84%D8%A7%D9%86
http://ar.wikipedia.org/wiki/%D8%A7%D9%84%D8%AC%D9%88%D9%84%D8%A7%D9%86
http://ar.wikipedia.org/wiki/%D8%A7%D9%84%D8%B5%D8%B1%D8%A7%D8%B9_%D8%A7%D9%84%D8%B9%D8%B1%D8%A8%D9%8A_%D8%A7%D9%84%D8%A5%D8%B3%D8%B1%D8%A7%D8%A6%D9%8A%D9%84%D9%8A
http://ar.wikipedia.org/wiki/%D8%A7%D9%84%D8%B5%D8%B1%D8%A7%D8%B9_%D8%A7%D9%84%D8%B9%D8%B1%D8%A8%D9%8A_%D8%A7%D9%84%D8%A5%D8%B3%D8%B1%D8%A7%D8%A6%D9%8A%D9%84%D9%8A
http://ar.wikipedia.org/wiki/%D8%A7%D9%84%D8%B5%D8%B1%D8%A7%D8%B9_%D8%A7%D9%84%D8%B9%D8%B1%D8%A8%D9%8A_%D8%A7%D9%84%D8%A5%D8%B3%D8%B1%D8%A7%D8%A6%D9%8A%D9%84%D9%8A
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(7) In 1977 the Likud government claimed that “the Jewish people have an
eternal, historic right to the land of Israel“., See Mallison, Jr.,W. T., and
Mallison, S.V., A juridical Analysis of the Israeli Settlements in the Occupied
Territories, Palestine Yearbook of International Law, Birzeit University, P. 9
(1998).

(8) See Rostov, Eugene V., “Palestinian Self-Determination®, Possible Futures for
the Unallocated Territories of the Palestine Mandate, Yale Studies in World
Public Order, Yale, Yale Law School, PP. 157-158 (1979).

(9) See International Court of Justice, International status of South-West Africa,
Advisory Opinion: I.C.J. Reports 1950, p. 136. Moreover, the rights of states
and people are safeguarded under Article 80 of the United Nations Charter.
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Jad o doall Gglally Jaall gsalaal Ty cduald) Jilaglls £5355 ¢aluls DUSY) o535 (e Wi
g 5f Al DAY ) G35 S8 ) Adsal) clejlual
(11) See General Assembly Resolution number, 181 In Novemb;:r 29, 1947 “Future

Government of Palestine”
(12) See Security Council Resolution number, 446 (1979).

(2012) 13 . <2001 e n lgilyohing Lbils dunlaclal] Lumil) «uuna c2ena kil (13)

Fagjeall Algall Lol (o il gty @YD) ans g5 aal) Gyl e el sa il (14)
Bpaiall Alsall om)Y GSue Lgaing

See Breven, C. Parsons, Moving the Law of Occupation-into the Twenty-First

Century, Naval Law Review, published by U.S. Naval Justice School, P. 21
(2009).
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See Gilbert, Jérémie, Indigenous Peoples' Land Rights under International Law:
From Victims to Actors, P. 22, (2006).

Baball Lledl) dejladdl 3k e Babad) LSl Y sadg (DlaVh Gl & 3s (16)
s gl e bl G (et Wy ol e A sine 558 Byaienally
See Benvenisti, Eyal, The International Law of Occupation, Princeton University Press P.
34, (2004).
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http://www.jag.navy.mil/documents/navylawreview/NLRVolume57.pdf
http://www.jag.navy.mil/documents/navylawreview/NLRVolume57.pdf
http://ar.wikipedia.org/wiki/%D8%B4%D8%B1%D8%A7%D8%A1_%D9%84%D9%88%D9%8A%D8%B2%D9%8A%D8%A7%D9%86%D8%A7
http://ar.wikipedia.org/wiki/%D8%B4%D8%B1%D8%A7%D8%A1_%D9%84%D9%88%D9%8A%D8%B2%D9%8A%D8%A7%D9%86%D8%A7
http://books.google.com.au/books?id=iMeYcqnQRU0C&pg=PA32
http://books.google.com.au/books?id=iMeYcqnQRU0C&pg=PA32
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http://ar.wikipedia.org/wiki/%D8%A7%D9%84%D8%B6%D9%81%D8%A9_%D8%A7%D9%84%D8%BA%D8%B1%D8%A8%D9%8A%D8%A9
http://ar.wikipedia.org/wiki/%D8%A7%D9%84%D8%B6%D9%81%D8%A9_%D8%A7%D9%84%D8%BA%D8%B1%D8%A8%D9%8A%D8%A9
http://ar.wikipedia.org/wiki/%D9%85%D8%B9%D8%A7%D9%87%D8%AF%D8%A9
http://ar.wikipedia.org/wiki/%D9%85%D8%B9%D8%A7%D9%87%D8%AF%D8%A9
http://ar.wikipedia.org/wiki/%D8%B3%D9%84%D8%A7%D9%85
http://ar.wikipedia.org/wiki/%D8%B3%D9%84%D8%A7%D9%85
http://ar.wikipedia.org/wiki/%D9%84%D8%A7%D9%87%D8%A7%D9%8A
http://ar.wikipedia.org/wiki/%D9%84%D8%A7%D9%87%D8%A7%D9%8A
http://ar.wikipedia.org/wiki/%D9%87%D9%88%D9%84%D9%86%D8%AF%D8%A7
http://ar.wikipedia.org/wiki/%D9%87%D9%88%D9%84%D9%86%D8%AF%D8%A7
http://ar.wikipedia.org/wiki/%D8%A7%D8%AA%D9%81%D8%A7%D9%82%D9%8A%D8%A9_%D8%AC%D9%86%D9%8A%D9%81
http://ar.wikipedia.org/wiki/%D8%A7%D8%AA%D9%81%D8%A7%D9%82%D9%8A%D8%A9_%D8%AC%D9%86%D9%8A%D9%81
http://ar.wikipedia.org/wiki/%D9%82%D9%88%D8%A7%D9%86%D9%8A%D9%86_%D8%A7%D9%84%D8%AD%D8%B1%D8%A8
http://ar.wikipedia.org/wiki/%D9%82%D9%88%D8%A7%D9%86%D9%8A%D9%86_%D8%A7%D9%84%D8%AD%D8%B1%D8%A8
http://ar.wikipedia.org/wiki/%D8%AC%D8%B1%D9%8A%D9%85%D8%A9_%D8%AD%D8%B1%D8%A8
http://ar.wikipedia.org/wiki/%D8%AC%D8%B1%D9%8A%D9%85%D8%A9_%D8%AD%D8%B1%D8%A8
http://ar.wikipedia.org/wiki/%D9%82%D8%A7%D9%86%D9%88%D9%86_%D8%AF%D9%88%D9%84%D9%8A
http://ar.wikipedia.org/wiki/%D9%82%D8%A7%D9%86%D9%88%D9%86_%D8%AF%D9%88%D9%84%D9%8A
http://ar.wikipedia.org/wiki/%D8%AD%D9%82%D9%88%D9%82_%D8%A7%D9%84%D8%A5%D9%86%D8%B3%D8%A7%D9%86
http://ar.wikipedia.org/wiki/%D8%AD%D9%82%D9%88%D9%82_%D8%A7%D9%84%D8%A5%D9%86%D8%B3%D8%A7%D9%86
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yeall e gkl ol pall - lay) el sl (2003) caens caishybll kil
L) Ggts @lahd) Glae 35 (A0 il

(23) See Shamgar, Meir, The Observance of International Law in the Administered
Territ ories, Israel Yearbook on Human Rights, Tel Aviv University, P. 263
(1971).

(24) See Convention (IV) respecting the Laws and Customs of War on Land and
its annex: Regulations concerning the Laws and Customs of War on Land.
The Hague, 18 October 1907.

(25) See Convention (1V) relative to the Protection of Civilian Persons in Time of
War, Geneva, 12 August 1949.

i 1977 Al Ly gialdl cpdlay) Gl sSaigndly 1949 aled a1 Casia wldlal o) (26)
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Aleny Glaid) (1949 G/ ubatl 12 8 A5l Cain bl Gald) AlaY) JsS5i
Lojle dipuel (8 ¢l pag (S ALY JeSsignll) Llgall e daleall cilelyill Laia
Ol e Tega b Al ¢ Al J5Y) cudlay) (lsSsignll (b lgde aguaiall aclgilly
Gibdl gl Jsn Sase s zhedl) ghall Gl aueal dasle gd 13y ¢l sl
2009 —007-15 MDE s, dasis ¢adsall siall daliia cilsluaally culisatlly
(27) See Legal Consequences of the Construction of a Wall in the Occupied
Palestinian Territory, International Court of Justice, Advisory opinion.
Auvailable at http://www.icj-

cij.org/docket/?p1=3&p2=4&k=5a&case=131&code=mwp&p3=4 (Last seen

March 9, 2014).

cpall Calyely uilsd ol il Lalad) 2alay) (1907 Hlal slaY ddlal e 42 salll i kil (28)

1907 Js¥1 oy 18 A Y sl

(29) See Arai, Takahashi, The Law of Occupation, Leiden, Boston, Martinus
Nijhoff Publishers., P.6 (2009).

(30) See The Israel High Court of Justice stated in the Beit Sourik Village
Council V. The Government of Israel judgment (HCJ 2056/04).

(31) According to Article 31 of the Vienna Convention on the Law of Treaties,
“treaty shall be interpreted in good faith in accordance with the ordinary

2015 /4 2221 21 alaall o5 ial)
(325)


http://ar.wikipedia.org/wiki/%D9%85%D8%B1%D9%83%D8%B2_%D8%B9%D9%85%D8%A7%D9%86_%D9%84%D8%AF%D8%B1%D8%A7%D8%B3%D8%A7%D8%AA_%D8%AD%D9%82%D9%88%D9%82_%D8%A7%D9%84%D8%A5%D9%86%D8%B3%D8%A7%D9%86
http://ar.wikipedia.org/wiki/%D9%85%D8%B1%D9%83%D8%B2_%D8%B9%D9%85%D8%A7%D9%86_%D9%84%D8%AF%D8%B1%D8%A7%D8%B3%D8%A7%D8%AA_%D8%AD%D9%82%D9%88%D9%82_%D8%A7%D9%84%D8%A5%D9%86%D8%B3%D8%A7%D9%86
http://www.icj-cij.org/docket/?p1=3&p2=4&k=5a&case=131&code=mwp&p3=4
http://www.icj-cij.org/docket/?p1=3&p2=4&k=5a&case=131&code=mwp&p3=4
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meaning to be given to the terms of the treaty in their context and in the light
of its object and purpose.”

call Ja 8 agilens guindl s 1949 Gudandl 123 dad)l) Caia A8lsl adg & (32)
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S A Anglal) Al e Llial) a tsabad) o3 35 Gy sk lgilial Ak (938 <ol
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Al dabidl b Algal) blse
1949 alal dadyl) Ciia Adlil o (1) 2 salall i il (33)
1949 alal Ayl Cain A8l (40 (2) 2 8alall i Ll (34)
(35) See Legal Consequences of the Construction of a Wall in the Occupied
Palestinian Territory, Advisory Opinion, In its argumentation, the ICJ stated
particularly the opinions of the Conference of High Contracting Parties to
the Fourth Geneva Convention Declaration Geneva, 5 December 2001, as
well as different General Assembly and Security Council resolutions which
all regard the GCIV as applicable.
(36) See Berliner, M.J., Palestinian Arab Self-Determination and Israeli

Settlements on the West Bank: An Analysis of Their Legality under
International Law, Loyola International and Comparative Law Review, P. 577

(1985).

(37) The ICRC commentary explicitly states that the meaning of transfer in Art.
49 (6) is distinct from the meaning in the other paragraphs of Art. 49.

(38) See lIsraeli High Court of Justice, Izzat Muhammad Mustafa Duweikat et
al. % Government of Israel et al., Auvailable at
http//www.hamoked.org/files/2010/1670_eng.pdf (Last seen March 10,
2014).
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Available at  httpz/gisweb.jerusalem.muni.ilwebsite/yoniiviewer.htm(Last  seen  March
14, 2014) .
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http://gisweb.jerusalem.muni.il/website/yoni/viewer.htm
http://gisweb.jerusalem.muni.il/website/yoni/viewer.htm
http://gisweb.jerusalem.muni.il/website/yoni/viewer.htm
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Charter of the United Nations, 24 October 1945, 1 UNTS XVI, art. 1 (2).
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—http:/lwww.fmep.org/
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(50) See Michael, Adams, The Universal Declaration of Human Rights and the

Israeli Occupation of the West Bank and Gaza, Palestinian Rights:

Affirmation and Denial, ed. Ibrahim Abu Lughod, USA: Medina Press, P. 75
(1982).
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(52) See Kuttab, Atallah, Human Rights in the West Bank, Human Rights Crisis
in the Arab World, Center of Arab Lawyers for Research and Legal Studies,
P. 163 (1982).

(53) See Falk, Richard, Some Legal Reflections on Prolonged Israeli Occupation
of Gaza and the West Bank, Journal of Refugees Studies, 2.1, P. 44 (1989).
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(59) See Schucking, Walther, The International Union of the Hague Conferences,
Clarendon Press, 1918.
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(61) Available at www.badil.org (Last seen March 19, 2014).
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(64) See Drew, Catriona, Self-determination and Population Transfer, Human
Rights, Self-determination, and Political Change in the Occupied Palestinian
Territories, International Studies in Human Rights, Martinus Nijhoff
Publishers, PP, 151-152 (1997).
(65) See Barak-Erez, Daphne, Israel: The Security Barrier—between International

Law, Constitutional law, and Domestic Judicial Review, International Journal
of Constitutional Law, Oxford University Press, P. 548 (2006).
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(66) See Roberts, Adam, Prolonged Military Occupation: The Israeli-Occupied
Territories since 1967, The American Journal of International Law, P. 89
(1990).
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